
403 

Internal Revenue Service, Treasury § 1.367(d)–1T 

FP stock with a value of $200x for its FT 
stock in an exchange that qualifies for non- 
recognition under section 354. US is a section 
1248 shareholder with respect to F1, the ex-
changing shareholder, FP, and FS (all of 
which are controlled foreign corporations) 
immediately after the exchange. 

(ii) Basis and holding period determination. 
(A) Because US is a section 1248 shareholder 
of F1, the exchanging shareholder, and FT 
immediately before the transaction, and US 
is a section 1248 shareholder of F1, FP, and 
FS immediately after the transactions, F1 is 
not required to include amounts in income 
under §§ 1.367(b)–3(b) and 1.367(b)–4(b) as de-
scribed in paragraph (c)(1)(ii)(B) of this sec-
tion. Thus, the basis and holding period of 
the FS stock held by FP immediately after 
the triangular reorganization is determined 
pursuant to paragraph (c) of this section. 

(B) Pursuant to paragraph (c) of this sec-
tion, each share of FS stock is divided into 
portions attributable to the basis and hold-
ing period of the FS stock held by FP imme-
diately before the exchange (the FS portion) 
and the FT stock held by F1 immediately be-
fore the exchange (the FT portion). The basis 
and holding period of the FS portion is the 
basis and holding period of the FS stock held 
by FP immediately before the exchange. 
Thus, each share of FS stock has a portion 
with a basis of $5x and a value of $10x. Be-
cause the exchanging shareholder of FT 
stock (F1) has a section 1248 shareholder of 
both F1 and FT, the basis and holding period 
of the FT portion is the proportionate 
amount of the basis and the holding period of 
the FT stock immediately before the ex-
change to which such portion relates. Thus, 
each share of FS stock will have a second 
portion with a basis of $17x ($170x basis / 10 
shares), a value of $20x ($200x value / 10 
shares), a holding period of 5 years, and $1x 
of earnings and profits ($10x earnings and 
profits / 10 shares) attributable to such por-
tion for purposes of section 1248. 

(iii) Subsequent disposition. (A) Several 
years after the merger, FP disposes of all of 
its FS stock in a transaction governed by 
section 964(e). At the time of the disposition, 
FS stock has decreased in value to $210x (a 
post-merger reduction in value of $90x), and 
FS has incurred a post-merger deficit in 
earnings and profits of $30x. 

(B) Pursuant to paragraph (d)(1)(ii) of this 
section, for purposes of determining the 
amount of gain realized on the sale or ex-
change of stock that has a divided portion, 
any amount realized on such sale or ex-
change is allocated to each divided portion 
of the stock based on the relative fair mar-
ket value of the stock to which the portion 
is attributable at the time the portions were 
created. Immediately before the merger, the 
value of the FS stock in relation to the value 
of both the FS stock and the FT stock was 
one-third ($100x / ($100x plus $200x)). Likewise, 

immediately before the merger, the value of 
the FT stock in relation to the value of both 
the FT stock and the FS stock was two- 
thirds ($200x / $100x plus $200x). Accordingly, 
one-third of the $210x amount realized is al-
located to the FS portion of each share and 
two-thirds to the FT portion of each share. 
Thus, the amount realized allocated to the 
FS portion of each share is $7x (one-third of 
$210x divided by 10 shares). The amount real-
ized allocated to the FT portion of each 
share is $14x (two-thirds of $210x divided by 
10 shares). 

(C) Pursuant to paragraph (d)(3) of this sec-
tion, any earnings and profits (or deficits) 
accumulated by the surviving corporation 
subsequent to the reorganization are attrib-
uted to the divided portions of shares of 
stock based on the relative fair market value 
of each divided portion of stock. Accord-
ingly, one-third of the post-merger earnings 
and profits deficit of $30x is allocated to the 
FS portion of each share and two-thirds to 
the FT portion of each share. Thus, the def-
icit in earnings and profits allocated to the 
FS portion of each share is $1x (one-third of 
$30x divided by 10 shares). The deficit in 
earnings and profits allocated to the FT por-
tion of each share is $2x (two-thirds of $30x 
divided by 10 shares). 

(D) When FP disposes of its FS stock, FP 
is treated as disposing of each divided por-
tion of a share of stock. With respect to the 
FS portion of each share of stock, FP recog-
nizes a gain of $2x ($7x value ¥ $5x basis), 
which is not recharacterized as a dividend 
because a deficit in earnings and profits of 
$1x is attributable to such portion for pur-
poses of section 1248. With respect to the FT 
portion of each share of stock, FP recognizes 
a loss of $3x ($14x value ¥ $17x basis). 

(f) Effective date. This section applies 
to exchanges occurring on or after Jan-
uary 23, 2006. 

[T.D. 9243, 71 FR 4289, Jan. 26, 2006, as amend-
ed by T.D. 9400, 73 FR 30303, May 27, 2008; 
T.D. 9446, 74 FR 6958, Feb. 11, 2009] 

§ 1.367(d)–1T Transfers of intangible 
property to foreign corporations 
(temporary). 

(a) Purpose and scope. This section 
provides rules under section 367(d) con-
cerning transfers of intangible prop-
erty by U.S. persons to foreign corpora-
tions pursuant to section 351 or 361. 
Paragraph (b) of this section specifies 
the transfers that are subject to sec-
tion 367(d) and the rules of this section, 
while paragraph (c) provides rules con-
cerning the consequences of such a 
transfer. In general, the U.S. transferor 
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will be treated as receiving annual pay-
ments contingent on productivity or 
use of the transferred property, over 
the useful life of the property (regard-
less of whether such payments are in 
fact made by the transferee). Para-
graphs (d), (e), and (f) of this section 
provide rules for cases in which there is 
a later direct or indirect disposition of 
the intangible property transferred. In 
general, deemed annual license pay-
ments will continue if a transfer is 
made to a related person, while gain 
must be recognized immediately if the 
transfer is to an unrelated person. 
Paragraph (g) of this section provides 
several special rules, including a rule 
allowing appropriate adjustments 
where deemed payments under section 
367(d) are not in fact received by the 
U.S. transferor of the intangible prop-
erty, and a rule providing for a limited 
election to treat certain transfers of 
intangible property as sales at fair 
market value (in lieu of applying the 
general useful life-contingent payment 
rule). In addition, paragraph (g) of this 
section provides rules coordinating the 
application of section 367(d) with other 
relevant Code sections. Paragraph (h) 
of this section defines the term related 
person for purposes of this section. Fi-
nally, paragraph (i) of this section pro-
vides the effective date of this section. 
For rules concerning transfers of intan-
gible property pursuant to section 332, 
see § 1.367(a)–5T(e). For purposes of de-
termining whether a U.S. person has 
made a transfer of intangible property 
that is subject to the rules of section 
367(d), the rules of § 1.367(a)–1T(c) shall 
apply. 

(b) Intangible property subject to sec-
tion 367(d). Section 367(d) and the rules 
of this section shall apply to the trans-
fer of any intangible property, as de-
fined in § 1.367(a)–1T(d)(5)(i). However, 
section 367(d) and the rules of this sec-
tion shall not apply to the transfer of 
foreign goodwill or going concern 
value, as defined in § 1.367(a)– 
1T(d)(5)(iii), or to the transfer of intan-
gible property described in § 1.367(a)– 
5T(b)(2). However, the transfer of those 
items to a foreign corporation is sub-
ject to the rules set forth in § 1.367(a)– 
6T, and the transfer of intangible prop-
erty described in § 1.367(a)–5T(b)(2) is 
subject to the rules set forth in 

§ 1.367(a)–5T. For a special rule relating 
to the transfer of operating intangi-
bles, as defined in § 1.367(a)–1T(d)(5)(ii), 
see paragraph (g)(3) of this section. 
Transfers of intangible property to for-
eign corporations pursuant to section 
351 or 361 are subject to the rules of 
this section regardless of whether the 
property is to be used in the United 
States, in connection with goods to be 
sold or consumed in the United States, 
or in connection with a trade or busi-
ness outside the United States. 

(c) Deemed payments upon transfer of 
intangible property to foreign corpora-
tion—(1) In general. If a U.S. person 
transfers intangible property that is 
subject to section 367(d) and the rules 
of this section to a foreign corporation 
in an exchange described in section 351 
or 361, then such person shall be treat-
ed as having transferred that property 
in exchange for annual payments con-
tingent on the productivity or use of 
the property. Such person shall, over 
the useful life of the property, annually 
include in gross income an amount 
that represents an appropriate arms- 
length charge for the use of the prop-
erty. The appropriate charge shall be 
determined in accordance with the pro-
visions of section 482 and regulations 
thereunder. See § 1.482–2(d). The 
amount of the deemed payment thus 
calculated shall be reduced by any roy-
alty or other periodic payment made or 
accrued by the transferee to an unre-
lated person during that taxable year 
for the right to use the intangible prop-
erty. Amounts so included in the trans-
feror’s income shall be treated as ordi-
nary income from sources within the 
United States. For purposes of com-
puting estimated tax payments, 
deemed payments under this paragraph 
(c) shall be treated as received by the 
transferor on the last day of its taxable 
year. 

(2) Required adjustments. The fol-
lowing adjustments shall be made with 
respect to a U.S. person’s recognition 
of a deemed payment for the use of in-
tangible property under this paragraph 
(c): 

(i) For purposes of chapter 1 of the 
Code, the earnings and profits of the 
transferee foreign corporation shall be 
reduced by the amount of such deemed 
payment; and 
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(ii) For purposes of subpart F of part 
III of subchapter N of the Code, the 
transferee foreign corporation may 
treat such deemed payment as an ex-
pense (whether or not that amount is 
actually paid), properly allocated and 
apportioned to gross income subject to 
subpart F, in accordance with the pro-
visions of §§ 1.954–1(c) and 1.861–8. 
No other special adjustments to earn-
ing the profits, basis, or gross income 
shall be permitted by reason of the rec-
ognition of a deemed payment under 
this paragraph (c). However, see para-
graph (g)(1) of this section for rules 
permitting the establishment of an ac-
count receivable with respect to 
deemed payments not actually received 
by the U.S. person. 

(3) Useful life. For purposes of this 
section, the useful life of intangible 
property is the entire period during 
which the property has value. However, 
in no event shall the useful life of an 
item of intangible property be consid-
ered to exceed twenty years. If intan-
gible property derives its value from 
secrecy or from protections afforded by 
law, the useful life of such property 
shall terminate when the property is 
no longer secret or no longer legally 
protected. 

(4) Blocked income. No deemed pay-
ment included in a taxpayer’s income 
under paragraph (c)(1) of this section 
shall be treated as deferrable income 
for purposes of applying rules relating 
to blocked foreign income. See Rev-
enue Ruling 74–351, 1974–2 C.B. 144. 

(d) Subsequent transfer of stock of 
transferee foreign corporation to unre-
lated person—(1) Treatment as sale of in-
tangible property. If a U.S. person trans-
fers intangible property that is subject 
to section 367(d) and the rules of this 
section to a foreign corporation in an 
exchange described in section 351 or 
361, and within the useful life of the in-
tangible property that U.S. transferor 
subsequently disposes of the stock of 
the transferee foreign corporation to a 
person that is not a related person 
(within the meaning of paragraph (h) of 
this section), then the U.S. transferor 
shall be treated as having simulta-
neously sold the intangible property to 
the person acquiring the stock of the 
transferee foreign corporation. The 
U.S. transferor shall be required to rec-

ognize gain (but not loss) from sources 
within the United States in an amount 
equal to the difference between the fair 
market value of the transferred intan-
gible property on the date of the subse-
quent disposition and the U.S. trans-
feror’s former adjusted basis in that 
property (determined as of the original 
transfer). If the U.S. transferor’s dis-
position of the stock of the transferee 
foreign corporation is subject to U.S. 
tax other than by reason of this para-
graph (d), then the amount of gain oth-
erwise required to be recognized with 
respect to the stock of the transferee 
foreign corporation shall be reduced by 
the amount of gain recognized with re-
spect to the intangible property pursu-
ant to this paragraph (d). 

(2) Required adjustments. If a U.S. per-
son disposes of the stock of a trans-
feree foreign corporation, and under 
paragraph (d)(1) of this section is treat-
ed as having simultaneously sold in-
tangible property, then, for purposes of 
computing basis and earnings and prof-
its, the person acquiring the stock of 
the transferee foreign corporation shall 
be deemed to have purchased that prop-
erty at fair market value and to have 
immediately thereafter contributed it 
to the transferee foreign corporation in 
a transaction not covered by section 
367(d). Therefore, for purposes of chap-
ter 1 of the Code— 

(i) The transferee foreign corpora-
tion’s basis in the intangible property 
will be equal to its fair market value 
(as calculated for purposes of deter-
mining the gain required to be recog-
nized by the U.S. transferor); 

(ii) The acquiring person’s basis in 
the stock of the transferee foreign cor-
poration shall be determined as if no 
portion of the consideration given by 
the acquiring person for the stock is 
attributable to the intangible property; 
and 

(iii) The earnings and profits of the 
transferee foreign corporation will not 
be affected by the transfer of its stock 
or the deemed transfer to it of the in-
tangible property. 

(e) Subsequent transfer of stock of 
transferee foreign corporation to related 
person—(1) Transfer to related U.S. per-
son treated as disposition of intangible 
property. If a U.S. person transfers in-
tangible property that is subject to 
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section 367(d) and the rules of this sec-
tion to a foreign corporation in an ex-
change described in section 351 or 361 
and, within the useful life of the trans-
ferred intangible property, that U.S. 
transferor subsequently transfers the 
stock of the transferee foreign corpora-
tion to U.S. persons that are related to 
the transferor within the meaning of 
paragraph (h) of this section, then the 
following rules shall apply: 

(i) Each such related U.S. person 
shall be treated as having received 
(with the stock of the transferee for-
eign corporation) a right to receive a 
proportionate share of the contingent 
annual payments that would otherwise 
be deemed to be received by the U.S. 
transferor under paragraph (c) of this 
section. 

(ii) Each such related U.S. person 
shall, over the useful life of the prop-
erty, annually include in gross income 
a proportionate share of the amount 
that would have been included in the 
income of the U.S. transferor pursuant 
to paragraph (c) of this section. Such 
amounts shall be treated as ordinary 
income from sources within the United 
States. 

(iii) The amount of income required 
to be recognized by the U.S. transferor 
pursuant to the rule of paragraph (d)(1) 
of this section shall be reduced to the 
amount determined in accordance with 
the following formula: 

(d)(1) amount×(100%¥(e) percentage) 

For purposes of the above formula, the 
(d)(1) amount is the income that would 
otherwise be required to be recognized 
by the transferor corporation pursuant 
to paragraph (d)(1) of this section, and 
the (e) percentage is the percentage of 
the transferor corporation’s total 
deemed rights to receive contingent 
annual payments under paragraph (c) 
of this section that is deemed to be 
transferred to related U.S. persons 
under the rules of this paragraph (e). 

(iv) The rules of paragraphs (d) and 
(e) of this section shall be reapplied in 
the case of any later transfer of the 
stock of the transferee foreign corpora-
tion by a related U.S. person that re-
ceived such stock in a transfer that 
was subject to the rules of this para-
graph (e). For purposes of reapplying 
the rules of paragraphs (d) and (e), each 

such related U.S. person shall be treat-
ed as a U.S. transferor of intangible 
property to the transferee foreign cor-
poration (to the extent of the interest 
attributed to such person pursuant to 
subdivision (i) of this paragraph (e)(1)). 

(2) Required adjustments. If a U.S. per-
son transfers stock of a transferee for-
eign corporation to a U.S. related per-
son in a transaction that is subject to 
the rules of paragraph (e)(1) of this sec-
tion, the following adjustments shall 
be made: 

(i) For purposes of chapter 1 of the 
Code, the earnings and profits of the 
transferee foreign corporation shall be 
reduced by the amount of any payment 
deemed to be received by a related U.S. 
person under paragraph (e)(1)(ii) of this 
section; 

(ii) For purposes of subpart F of part 
III of subchapter N of the Code, the 
transferee foreign corporation may al-
locate and apportion such deemed pay-
ments (whether or not such payments 
are actually made to gross income sub-
ject to subpart F to the extent appro-
priate under the provisions of §§ 1.954– 
1(c) and 1.861–8; 

(iii) For purposes of reapplying the 
rules of paragraph (d) and (e) of this 
section, if the related U.S. person is 
deemed to have received a right to con-
tingent annual payments for the use of 
intangible property, then the U.S. re-
lated person shall be deemed to have 
held a proportionate share of the prop-
erty with a basis equal to a propor-
tionate share of the U.S. transferor’s 
adjusted basis plus the gain, if any, 
recognized by the U.S. transferor on 
the earlier transfer of the stock to the 
U.S. related person, and then to have 
transferred that proportionate share of 
the property to the foreign corporation 
in a transfer subject to section 367(d); 
and 

(iv) If the U.S. transferor is itself re-
quired to recognize gain upon the 
transfer by reason of the operation of 
paragraphs (d)(1) and (e)(1)(iii) of this 
section (because stock of the transferee 
foreign corporation is also transferred 
to unrelated persons), then those unre-
lated persons shall be deemed to have 
purchased a proportionate share of the 
transferred intangible property at fair 
market value and immediately contrib-
uted that property to the transferee 

VerDate Mar<15>2010 09:46 May 18, 2012 Jkt 226089 PO 00000 Frm 00416 Fmt 8010 Sfmt 8010 Q:\26\26V4.TXT ofr150 PsN: PC150



407 

Internal Revenue Service, Treasury § 1.367(d)–1T 

foreign corporation, consistent with 
the general rule of paragraph (d)(2) of 
this section concerning transfers of 
stock to unrelated persons. Therefore, 
for purposes of chapter 1 of the Code— 

(A) Each unrelated person’s basis in 
the stock of the transferee foreign cor-
poration shall be increased to the ex-
tent of the gain recognized by the U.S. 
transferor upon the deemed purchase of 
intangible property by that person; and 

(B) The transferee foreign corpora-
tion will receive an increase in its basis 
in the transferred intangible property 
equal to the fair market value of that 
portion of the intangible property 
deemed to be contributed to the trans-
feree foreign corporation by unrelated 
persons (as calculated for purposes of 
determining the gain required to be 
recognized by the U.S. transferor). 

(3) Transfer to related foreign person 
not treated as disposition of intangible 
property. If a U.S. person transfers in-
tangible property that is subject to 
section 367(d) and the rules of this sec-
tion to a foreign corporation in an ex-
change described in section 351 or 361, 
and within the useful life of the trans-
ferred intangible property, that U.S. 
transferor subsequently transfers any 
of the stock of the transferee foreign 
corporation to one or more foreign per-
sons that are related to the transferor 
within the meaning of paragraph (h) of 
this section, then the U.S. transferor 
shall continue to include in its income 
the deemed payments described in 
paragraph (c) of this section in the 
same manner as if the subsequent 
transfer of stock had not occurred. The 
rule of this paragraph (e)(3) shall not 
apply with respect to the subsequent 
transfer by the U.S. person of any of 
the remaining stock to any related 
U.S. person or unrelated person. 

(4) Proportionate share. For purposes 
of this paragraph (e), any ‘‘propor-
tionate share’’ shall be determined by 
reference to the fair market value (at 
the time of the original transfer) of the 
stock of the transferee foreign corpora-
tion that was transferred by the U.S. 
transferor and the fair market value of 
all of the stock of the transferee for-
eign corporation originally received by 
the U.S. transferor. 

(f) Subsequent disposition of transferred 
intangible property by transferee foreign 

corporation—(1) In general. If a U.S. per-
son transfers intangible property that 
is subject to section 367(d) and the 
rules of this section to a foreign cor-
poration in an exchange described in 
section 351 or 361, and within the useful 
life of the intangible property that 
transferee foreign corporation subse-
quently disposes of the intangible prop-
erty to an unrelated person, then— 

(i) The U.S. transferor of the intan-
gible property (or any person treated 
as such pursuant to paragraph (e)(1) of 
this section) shall be required to recog-
nize gain from U.S. sources (but not 
loss) in an amount equal to the dif-
ference between the fair market value 
of the transferred intangible property 
on the date of the subsequent disposi-
tion and the U.S. transferor’s former 
adjusted basis in that property (deter-
mined as of the orginial transfer); and 

(ii) The U.S. transferor shall be re-
quired to recognize a deemed payment 
under paragraph (c) of this section for 
that part of its taxable year that the 
intangible property was held by the 
transferee foreign corporation and 
thereafter shall not be required to rec-
ognize any further deemed payments 
under paragraph (c) or (e)(1) of this sec-
tion with respect to the transferred in-
tangible property disposed of by the 
transferee foreign corporation. 

(2) Required adjustments. If a U.S. 
transferor is required to recognize gain 
under paragraph (f)(1) of this section, 
then— 

(i) For purposes of chapter 1 of the 
Code, the earnings and profits of the 
transferee foreign corporation shall be 
reduced by the amount of gain required 
to be recognized; and 

(ii) The U.S. transferor’s recognition 
of gain will permit the establishment 
of an account receivable from the 
transferee foreign corporation, in ac-
cordance with paragraph (g)(1) of this 
section. 

(3) Subsequent transfer of intangible 
property to related person. The require-
ment that a U.S. person recognize gain 
under paragraph (c) or (e) of this sec-
tion shall not be affected by the trans-
feree foreign corporation’s subsequent 
disposition of the transferred intan-
gible property to a related person. For 
purposes of any required adjustments, 
and of any accounts receivable created 
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under paragraph (g)(1) of this section, 
the related person that receives the in-
tangible property shall be treated as 
the transferee foreign corporation. 

(g) Special rules—(1) Establishment of 
accounts receivable—(i) In general. If a 
U.S. person is required to recognize in-
come under the provisions of paragraph 
(c), (e), or (f) of this section, and the 
amount deemed to be received is not 
actually paid by the transferee foreign 
corporation, then the U.S. person may 
establish an account receivable from 
the transferee foreign corporation 
equal to the amount deemed paid that 
was not actually paid. A separate ac-
count receivable must be established 
for each taxable year in which pay-
ments deemed to be received are not 
actually made. Payments received 
from the transferee foreign corporation 
must be designated as payments upon a 
particular account and must be de-
ducted from that account. Accounts re-
ceivable under this paragraph (g)(1) 
may be established and paid without 
further U.S. income tax consequences 
to the U.S. transferor or the transferee 
foreign corporation. No interest shall 
be paid or accrued on an account re-
ceivable created under this paragraph 
(g)(1), nor shall any bad debt deduction 
be allowed under section 166 with re-
spect to any failure to receive payment 
on an account. 

(ii) Unpaid receivable treated as con-
tribution to capital. If any portion of an 
account receivable established under 
this paragraph (g)(1) remains unpaid as 
of the last day of the third taxable year 
following the taxable year to which the 
account relates, then— 

(A) Such portion shall be deemed to 
have been paid on that date; and 

(B) The U.S. person shall be deemed 
to have contributed an equivalent 
amount to the capital of the foreign 
corporation, and the U.S. person’s basis 
in the stock of the foreign corporation 
shall, therefore, be increased by that 
amount. 

(2) Election to treat transfer as sale. A 
U.S. person that transfers intangible 
property to a foreign corporation in a 
transaction subject to section 367(d) 
may elect to recognize income in ac-
cordance with the rules of this para-
graph (g)(2), if— 

(i) The intangible property trans-
ferred constitutes an operating intan-
gible, as defined in § 1.367(a)–1T(d)(5)(ii); 
or 

(ii) The transfer of the intangible 
property is either legally required by 
the government of the country in 
which the transferee corporation is or-
ganized as a condition of doing busi-
ness in that country, or compelled by a 
genuine threat of immediate expropria-
tion by the foreign government; or 

(iii)(A) The U.S. person transferred 
the intangible property to the foreign 
corporation within three months of the 
organization of that corporation and as 
part of the original plan of capitaliza-
tion of that corporation; 

(B) Immediately after the transfer, 
the U.S. person owns at least 40 percent 
but not more than 60 percent of the 
total voting power and total value of 
the stock of the transferee foreign cor-
poration; 

(C) Immediately after the transfer, at 
least 40 percent of the total voting 
power and total value of the stock of 
the transferee foreign corporation is 
owned by foreign persons unrelated to 
the U.S. person; 

(D) Intangible property constitutes 
at least 50 percent of the fair market 
value of the property transferred to the 
foreign corporation by the U.S. trans-
feror; and 

(E) The transferred intangible prop-
erty will be used in the active conduct 
of a trade or business outside of the 
United States within the meaning of 
§ 1.367(a)–2T and will not be used in con-
nection with the manufacture or sale 
of products in or for use or consump-
tion in the United States. 
A person that makes the election under 
this paragraph (g)(2) shall not be sub-
ject to the provisions of paragraphs (c) 
through (f) of this section. Such person 
shall instead recognize in the year of 
the transfer ordinary income from 
sources within the United States in an 
amount equal to the difference between 
the fair market value of the intangible 
property transferred and its adjusted 
basis. A U.S. person shall make an 
election under this paragraph (g)(2) by 
notifying the Internal Revenue Service 
of the election in accordance with the 
requirements of section 6038B and regu-
lations thereunder, and subsequently 
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including the appropriate amounts in 
gross income in a timely filed tax re-
turn for the year of the transfer. 

(3) Intangible property transferred from 
branch with previously deducted losses. If 
income is required to be recognized 
under section 904(f)(3) and the regula-
tions thereunder or under § 1.367(a)–6T 
upon the transfer of intangible prop-
erty of a foreign branch that had pre-
viously deducted losses, then the in-
come recognized under those sections 

with respect to that property shall be 
credited against amounts that would 
otherwise be required to be recognized 
with respect to that same property 
under paragraphs (c) through (f) of this 
section in either the current or future 
taxable years. The amount recognized 
under section 904(f)(3) or § 1.367(a)–6T 
with respect to the transferred intan-
gible property shall be determined in 
accordance with the following formula: 

loss recapture income
gain from angibles

gain fromall branchassets
× int

For purposes of the above formula, the 
loss recapture income is the total 
amount required to be recognized by 
the U.S. transferor pursuant to section 
904(f)(3) or § 1.367(a)–6T. The gain from 
intangibles is the total amount of gain 
realized by the U.S. transferor pursu-
ant to section 904(f)(3) and § 1.367(a)–6T 
upon the transfer of items of intangible 
property that are subject to section 
367(d). (‘‘Gain from intangibles’’ does 
not include gain realized upon the 
transfer of property described in 
§ 1.367(a)–5T(b)(2), foreign goodwill or 
going concern value, or intangible 
property with respect to which the tax-
payer has made the election provided 
for in § 1.367(d)–1T(g)(2).) The gain from 
all branch assets is the total amount of 
gain realized by the transferor upon 
the transfer of items of property of the 
branch in which gain is realized. The 
fraction shall not exceed 1. 

(4) Coordination with section 482—(i) In 
general. Section 367(d) and the rules of 
this section shall not apply in the case 
of an actual sale or license of intan-
gible property by a U.S. person to a 
foreign corporation. If an adjustment 
under section 482 is required with re-
spect to an actual sale or license of in-
tangible property, then section 367(d) 
and the rules of this section shall not 
apply with respect to the required ad-
justment. If a U.S. person transfers in-
tangible property to a related foreign 
corporation without consideration, or 
in exchange for stock or securities of 
the transferee in a transaction de-
scribed in sections 351 or 361, no sale or 

license subject to adjustment under 
section 482 will be deemed to have oc-
curred. Instead, the U.S. person shall 
be treated as having made a transfer of 
the intangible property that is subject 
to section 367(d). 

(ii) Sham licenses and sales. For pur-
poses of paragraph (g)(4)(i) of this sec-
tion, a purported sale or license of in-
tangible property may be disregarded, 
and treated as a transfer subject to sec-
tion 367(d) and the rules of this section, 
if— 

(A) The purported sale or license is 
made to a foreign corporation in which 
the transferor holds (or is acquiring) an 
interest; and 

(B) The terms of the purported sale 
or license differ so greatly from the 
economic substance of the transaction 
or the terms that would obtain be-
tween unrelated persons that the pur-
ported sale or license is a sham. 

The terms of a purported sale or li-
cense, for purposes of applying the rule 
of this paragraph (g)(4)(ii), shall be de-
termined by reference not only to the 
nominal terms of the agreement but 
also to the actual practice of the par-
ties under that agreement. A sale or li-
cense of intangible property shall not 
be disregarded under this paragraph 
(g)(4)(ii) solely because other property 
of an integrated business is simulta-
neously transferred to the foreign cor-
poration by the U.S. transferor in a 
transaction described in section 
367(a)(1) or any statutory or regulatory 
exception to section 367(a)(1). 
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(5) Determination of fair market value. 
For purposes of determining the gain 
required to be recognized immediately 
under paragraph (d), (f), or (g)(2) of this 
section, the fair market value of trans-
ferred property shall be the single pay-
ment arm’s-length price that would be 
paid for the property by an unrelated 
purchaser determined in accordance 
with the principles of section 482 and 
regulations thereunder. The allocation 
of a portion of the purchase price to in-
tangible property agreed to by the par-
ties to the transaction shall not nec-
essarily be controlling for this purpose. 

(6) Anti-abuse rule. If a U.S. person— 
(i) Transfers intangible property to a 

domestic corporation with a principal 
purpose of avoiding the effect of sec-
tion 367(d) and the rules of this section; 
and 

(ii) Thereafter transfers the stock of 
that domestic corporation to a related 
foreign corporation, 

then solely for purposes of section 
367(d) that U.S. person shall be treated 
as having transferred the intangible 
property directly to the foreign cor-
poration. A U.S. person shall be pre-
sumed to have transferred intangible 
property for a principal purpose of 
avoiding the effect of section 367(d) if 
the property is transferred to the do-
mestic corporation less than two years 
prior to the transfer of the stock of 
that domestic corporation to a foreign 
corporation. The presumption created 
by the previous sentence may be rebut-
ted by clear evidence that the subse-
quent transfer of the stock of the do-
mestic transferee corporation was not 
contemplated at the time the intan-
gible property was transferred to that 
corporation and that avoidance of sec-
tion 367(d) and the rules of this section 
was not a principal purpose of the 
transaction. A transfer may have more 
than one principal purpose. 

(h) Related person. For purposes of 
this section, persons are considered to 
be related if— 

(1) They are partners or partnerships 
described in section 707(b)(1) of the 
Code; or 

(2) They are related within the mean-
ing of section 267 (b), (c), and (f) of the 
Code, except that— 

(i) ‘‘10 percent or more’’ shall be sub-
stituted for ‘‘more than 50 percent’’ 
each place it appears; and 

(ii) Section 1563 shall apply (for pur-
poses of section 267(d)), without regard 
to section 1563(b)(2). 

(i) Effective date. Except as specifi-
cally provided to the contrary else-
where in this section, this section ap-
plies to transfers occurring after De-
cember 31, 1984. 

[T.D. 8087, 51 FR 17953, May 16, 1986, as 
amended by T.D. 8770, 63 FR 33568, June 19, 
1998] 

§ 1.367(e)–0 Outline of §§ 1.367(e)–1 and 
1.367(e)–2. 

This section lists captioned para-
graphs contained in §§ 1.367(e)–1 and 
1.367(e)–2 as follows: 

§ 1.367(e)–1 Distributions described in section 
367(e)(1). 

(a) Purpose and scope. 
(b) Gain recognition. 
(1) General rule. 
(2) Stock owned through partnerships, dis-

regarded entities, trusts, and estates. 
(3) Gain computation. 
(4) Treatment of distributee. 
(c) Nonrecognition of gain. 
(d) Determining whether distributees are 

qualified U.S. persons. 
(1) General rule—presumption of foreign 

status. 
(2) Non-publicly traded distributing cor-

porations. 
(3) Publicly traded distributing corpora-

tions. 
(i) Five percent shareholders. 
(ii) Other distributees. 
(4) Qualified exchange or other market. 
(e) Reporting under section 6038B. 
(f) Effective date. 

§ 1.367(e)–2 Distributions described in section 
367(e)(2). 

(a) Purpose and scope. 
(1) In general. 
(2) Nonapplicability of section 367(a). 
(b) Distribution by a domestic corporation. 
(1) General rule. 
(i) Recognition of gain and loss. 
(ii) Operating rules. 
(A) General rule. 
(B) Overall loss limitation. 
(1) Overall loss limitation rule. 
(2) Example. 
(C) Special rules for built-in gains and 

losses attributable to property received in 
liquidations and reorganizations. 

(iii) Distribution of partnership interest. 
(A) General rule. 
(B) Gain or loss calculation. [Reserved] 
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